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ENERGY

Il |nits climate action plan submitted
to the United Nations Framework
Convention on Climate Change in 2015,
Indonesia has committed to increasing
the renewable portion of its energy mix
to 23 percent by 2025. That number
currently stands at 12 percent, but the
country expects to reach 18 percent in just
three years’ time. The long-term plan is
not only to increase energy production
from renewable sources, but also curb
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the country’s dependence on fossil fuels
by deploying more clean energy projects.

And if 2017 is any indication, the
government is off to a strong start. In the
first nine months of this year, Indonesia
signed a total of 1,023 megawatts of
renewable energy contracts, or about
double the total amount signed in the
three years before that, Reuters reported.
However, coal makes up around 57
percent of the energy mix in the country,

al Power Plant (PLTP) project at Dieng mountain area, Central Java province. REUTERS/Beawiharta
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which is the world’s top thermal coal
exporter, with consumption expected to
reach 101 million tonnes this year.

To advanceits clean energy agenda, the
government has passed various regulations
stipulating procedures for the purchase
of electricity from renewable sources like
geothermal, hydropower, biofuel, and solar.
However, lawyers working in the sector feel
there is much that can be done to attract
more investment into the sector.
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ENERGY

“Indonesia has great potential in
terms of renewable energy resources, and
this should have attracted more investors
to get into this sector,” says Hendra
Ong, a partner at Hanafiah Ponggawa &
Partners (HPRP) in Jakarta. “The devel-
opment of renewable energy has been an
important part of the government’s plans
for years now. However, the sector has not
developed in the way it should have, and
the current utilisation and exploitation of
renewable energy is well below maximum
potential capacity.”

REGULATORY INSTABILITY
One of the key challenges for investors
is the regulatory environment. Take, for
instance, Presidential Regulation No. 22
of 2017 on the General Plan for National
Energy (RUEN), which was passed earlier
this year. While ostensibly setting out a
gradual approach to developing and
delivering renewable energy sources in
the coming decades, it was panned by
some investors as creating an unstable
environment that could eventually
discourage investment in the centre.
The main issue was that RUEN
placed geothermal, hydroelectric and
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“The rapid changes in regulations reflects the instability of
the regulatory framework relating to electricity pricing and
causing uncertainty in the implementation of power projects
using renewable energy which we are afraid may lead to
slow progress of the development of 35,000MW program
initiated by President of the Republic of Indonesia, aimed to
be achieved in 2019.” —Hendra Ong, Hanafiah Ponggawa & Partners

bioenergy as the cornerstone sources
for the development of renewable
energy in Indonesia. One reason for
the push towards geothermal energy is
that Indonesia’s reserve is the largest in
the world, amounting to 40 percent of
world’s total reserve. Currently however,
the total amount of geothermal energy
that has been developed in Indonesia is
only around 6 percent, placing it third in
the world in geothermal power genera-
tion, behind the United States and the
Philippines.

The government expects Indonesia
to be the world’s largest geothermal
power producer by 2021. This expectation
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is supported by the RUEN regulation
mentioned above, which looks to provide
more incentives to encourage private
businesses to get involved in this sector.
Additionally, the geothermal law No. 21 of
2014 has stated that geothermal activity is
no longer considered as a mining activity,
and thus exploration, exploitation and
utilisation of certain forested areas are
now allowed. This has certainly paved
the way for geothermal exploration in
Indonesia, as 80 percent of the country’s
reserves are located in protected forest
and conservation areas.

However, critics said it placed far
less emphasis on solar and wind energy
by offering very few incentives for the
operation of such plants by independent
power producers.

Additionally, lawyers say that
while the government has introduced a
number of laws and rules to regulate and
implement the development of renewable
energy-based power, the framework
remains quite unstable, with regula-
tions being issued one month, and then
amended the following month.

An example is the Ministry of
Energy and Mineral Resources (MEMR)
Regulation No. 50 of 2017 which specif-
ically applies to the implementation of
power plant projects utilising new and
renewable energy. Even as the regulation
aims to provide certainty in the purchase
price of electricity, it has become an
area of major confusion for investors as
its issuance substitutes previous regu-
lations having the same substance and
issued in the same year, namely MEMR
Regulation No. 12 of 2017 as amended by
MEMR Regulation No. 43 of 2017.
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“The rapid changes in regulations
reflects the instability of the regula-
tory framework relating to electricity
pricing and causing uncertainty in the
implementation of power projects using
renewable energy which we are afraid
may lead to slow progress of the devel-
opment of 35,000MW program initiated
by President of the Republic of Indonesia,
aimed to be achieved in 2019,” says Ong.

The price provision remains another
sticking point. According to Reuters, the
government has said it will continue to
prioritise price in deciding power sources.
But capital costs for renewable energy
projects tend to be high, and price compe-
tition with coal fired power projects
may result in uneconomical renewable
projects.

In countries like Indonesia where
electric utility is a monopoly, the elec-
tricity purchase price will be fully dictated
by the government and the independent
power producers will merely be “price
takers" instead of “price makers.” Hence,
it is essential for independent power
producers to operate under sustainable
pricing mechanism to ensure that PLN
will pay an economically viable price for
the electricity produced by them.

In addition, procurement methods,
negotiations and renegotiations of power
purchase agreement, and technical issues
regarding land acquisition have been and
will remain major challenges for investors
to tap in into renewable energy sector in
Indonesia.

That said, lawyers like Luke
Devine, a foreign legal consultant with
Hadiputranto, Hadinoto & Partners (HHP),
feel that not all regulatory changes have
been negative.

“While this level of regulatory uncer-
tainty is always a worry for investors and
lenders, the good news is that a lot of the
recent regulatory amendments have been
as a result of the government listening
to concerns from investors and lenders
regarding the regulatory landscape, and
taking steps to address those concerns by
amending regulations,” he says.

CLIENT INTEREST
Law firms are today receiving a steady
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NO NEW COAL POWER STATIONS IN JAVA,
INDONESIA ENERGY MINISTER SAYS

Indonesia will not approve any
new coal-fired power stations on
the heavily-populated island of
Java as the country strives to reach
its renewable energy development
targets, the energy minister has
said.

“We will not approve any
coal-fired power plants in Java,
this island, any more,” Energy
and Mineral resources minister
Ignasius Jonan told a press
conference.

Java is home to about two
thirds of Indonesia’s population of
250 million, but theisland is also
far better supplied with electricity
than the rest of the archipelago,
particularly eastern Indonesia.

“We will push, very hard, in
the near future that Java should
build the renewables, as well as
geothermal especially, as well as
gas-fired power plants,” Jonan
said, referring to gas power plants
“at the well head.”

The government has also
revived plans to develop high
voltage undersea power cables
linking the islands of Sumatra,
Java and Bali, he said.

“So whenever Java needs the
power, Sumatra can send it to Java
and the other way around.”

Indonesia is committed to a
target to increase the renewable
portion of the energy mix to 23
percent by 2025 from about 12
percent at present, and expects to
reach 18 percent in the next three
years, Jonan said.

However, the government
will continue to prioritise price in
deciding power sources, he added.

“While | do understand that
it's not easy to compete with coal-
fired power plants, especially with
mine-mouth power plants, they do
have to compete with gas power,”
Jonan said, referring to “strict”
power tariff negotiations.

In the first nine months of this
year, Indonesia signed a total of
1,023 megawatts of renewable
energy contracts, about double
the total amount signed in the
three years before that, Jonan
said.

Coal makes up around 57
percent of the energy mix in
Indonesia, the world’s top thermal
coal exporter, with consumption
expected to reach 101 million
tonnes this year.

State electricity utility PLN,
tasked to oversee President Joko
Wiododo’s target to build 35
gigawatts (GW) of new power
stations in Indonesia, is under
pressure to improve its efficiency
and reduce costs.

Widodo recently “advised”
that PLN could halve its target to
contribute 5 GW to the programme
from more than 10 GW at present,
Jonan said. “If PLN thinks their
financial position in the long term
or even in the mid term will not
be quite sound, it's acceptable for
them not to continue,” he said.
“They can offer it to the private
sector.”
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Indonesia nowadays is trying to boost the invest-
ment by focusing on the infrastructure sector. Being
a nation with so many islands spread throughout
the territory, many areas are not supported with
good infrastructures including lack of adequate
electricity system. This issue has attracted many
investors to help supplying the electricity to hard-
to-reach cities. In order to facilitate the invest-
ment, Indonesia has introduced various regulations
and keeps improving such laws and regulations to
obtain greater outcome.

One of the main document in transacting a sale and
purchase of electricity power is Power Purchase
Agreement (“PPA”) between an independent
power producers (“IPP”) as sellers of electrical
power and Indonesia’s State Electricity Company
(PT Perusahaan Listrik Negara - “PLN"). Generally,
the PPA will sets out the rights and obligation of
the parties, including among others, the price,
commercial operation date and the risk that must
be covered. A standard template or content of PPA
has never been regulated before in Indonesia, until
recently in 2017, the Ministry of Energy and Mineral
Resources (“Ministry”) issued regulation which
stipulates mandatory terms and condition that
must be stated under the PPA.

On January 2017, the Ministry has issued Ministry
Regulation No. 10 of 2017 on Main Provisions

Meidyna Budiarti, S.H.
Senior Associate
meidyna.budiarti@iab-net.com

for Power-Purchase Agreements (“Regulation
10/2017”) which was further amended by
Regulation No. 49 of 2017 (“Amendment”). The
Amendment was enacted in 8 August 2017 and
highlights two main matters related to the (i)
risk allocation and (ii) government force majeure
events.

The Regulation 10/2017 previously sets out that
the Power-Purchase Agreements (“PPA”) has to
outlined that risk of government force majeure
must be allocated to both IPP as the sellers and
PLN. However, the Amendment has now removed

“From the political realm, Indonesia will face the next
general election in 2019. If the incumbent president,

Joko Widodo, does not win the next presidential election,
there is no certainty that the new government administration
will uphold his program to develop renewable energy
infrastructures in Indonesia.” — Kanya Satwika, Assegaf Hamzah & Partners

stream of queries about how to invest
in Indonesia, what the challenges and
obstacle to investing in renewable energy
are, and how to structure the business
model, including from a tax perspective.

Devine says that the firm has been
developing bankable power purchase
agreement (PPA) models for the
Indonesian renewables sector.

“Our role has been to assist the
sponsors with the development of the
PPA models, drafting and negotiation
of the key project documents such as
construction and supply contracts and
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operations and maintenance agreements,
and assisting in securing international
project financing from international banks
and multilateral agencies,” he says.

TNB & Partners, which operates in
association with Norton Rose Fulbright
Australia, says it has been advising clients
on the market in general, as well as about
partnering with local companies, and also
participating in developments such as
engineering, procurement and construc-
tion (EPC) models and PPAs.

“Our job on one hand is to demystify
and on the other try to minimise

IAB&F

LAWFIRM

the obligation of both to cover the risk, so that
IPP and PLN are no longer required to bear the
risk arising from a change of government policy.
Furthermore, the Amendment has also stipulates
that the government force majeure is not regarded
as force majeure events, under which the obliga-
tion of both parties can be exempted in the occur-
rence of such events.

The Amendment seems to be quite well-received
by the power plant companies as it offers better
terms to minimize the risk that IPP and PLN have
to bear and may diminish the bankability concerns
which most IPPs had prior to the Amendment.

Unfortunately, the Amendment does not contain
any transitional provisions so it is unclear whether
the signed PPA must be amended to be adjusted
with the changes under the Amendment. However,
considering that the Amendment provides more
benefit to the interest of the parties, it is believed
that the parties can negotiate the terms of the PPA
and produce an amendment, in particular to which
related to the allocation of the risk.

Ivan Almaida Baely & Firmansyah Law Firm
Intiland Tower 9th Floor, JL. Jenderal Sudirman
32, Jakarta Pusat 10220

W: www.iab-net.com

uncertainties and risks, and where we
cannot remove risks altogether we can
at least try to clearly identify those risks.
Indonesia often looks more daunting than
an analysis of the close detail supports,”
says Shamim Razavi, senior foreign
counsel with TNB & Partners.

Lawyers are also involved in the
financing aspect. Given the high invest-
ment costs, especially in geothermal
projects, independent power producers
usually rely on project financing provided
by international lenders. One of the
most critical elements in the lenders’
analysis is the economics or bankability
of the projects. To secure financing, it
is important for independent power
producers to secure a firm and long-term
revenue stream.

Kanya Satwika, a partner at Assegaf
Hamzah & Partners, says her firm assists
investors to review project documents and
to provide investors with observations
and recommendations for any amend-
ments, or supplements necessary for the
project documents from a bankability
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perspective. “Our clients come from
various backgrounds and some of them
are new to Indonesia,” she says.

Legal advisors tell clients that power
project development in Indonesia is seen
as more of an endurance race than a sprint,
so a slow and steady approach is advised.
“There are setbacks along the way, partic-
ularly in relation to political and regula-
tory changes, but time has shown that
although occasionally there is one-step
backward, it is inevitably followed by two
steps forward. So patience is a highly-
valued virtue in developing renewable
projects in Indonesia,” says Devine.

POSITIVE OUTLOOK

For Indonesia’s energy sector, these are
certainly exciting times. While the govern-
ment may have mandated a target of 23
percent renewables in the energy mix
by 2025, it will likely miss the target,
but that’s not something to be unduly

“Our job on one hand is to demystify and on the other

try to minimise uncertainties and risks, and where we cannot
remove risks altogether we can at least try to clearly identify
those risks. Indonesia often looks more daunting than an
analysis of the close detail supports.” — shamim Razavi, TNB & Partners

worried about, say lawyers. “While it
is likely that they will fall short of that
target, due to the huge power demands
in Indonesia, even if renewables capture
a smaller percentage share of the energy
mix, that translates into a lot of individual
renewable projects,” says Devine.
Unlike some of its neighbors in
Southeast Asia such as Thailand and the
Philippines, Indonesia is short of domestic
champions operating in the renewables
space, and hence there is certainly room

for foreign investors to come to Indonesia
and pick up large share of the renewables
market opportunities.

Besides geothermal power,
Indonesia’s large plantations offers
promising opportunities for bioenergy
development but concerns remain on the
sustainability of supply.

Efforts to maintain supply or resources
have been criticised due to negative envi-
ronmental impacts, as it relates to the
expansion of palm oil plantations.
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Going forward, a comprehensive
legislative framework is required for
bioenergy deployment in Indonesia to
secure a sustainable and efficient use of
resources.

It is expected that the new adminis-
tration will continue to focus on the devel-
opment of renewable energy in one of
Asia’s most exciting economies.

Indonesia’s vast marine territory
also means that ocean thermal and
tidal energy are also promising alterna-
tive resources.

“In the political realm, Indonesia
will face the next general election in
2019. If the incumbent president, Joko
Widodo, does not win the next presiden-
tial election, there is no certainty that
the new government administration will
uphold his program to develop renewable
energy infrastructures in Indonesia,”
adds Satwika of Assegaf Hamzah &

Partners. REUTERS/Roni Bintang
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